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BY ARRON MARKS

"Who Is Driving
the Van?

Look at Non-Emergency
edical Transport Accidents

on-emergency medical transport (NEMT) accidents involve a variety of unusual elements

- including the broker relationship, state regularions and policies, and the special needs of

many of the patients being transported. If you are representing a client (or the family ofa cli-

ent) hurt or killed in such an accident, you need to understand the law, industry, company or

companies, and the driver responsible for the accident.

NEMT companies provide transportation for dis-
abled people, seniors, and others who need assistance
gerting to and from their medical providers. While
volunteer groups offer some transit assistance, most
NEMT is provided by private, for-profit companies.
Depending on the patient’s needs, NEMT vehicles
may be equipped ro transportindividuals who require
stretchers or wheelchairs. Because these patients do
not need emergency transportation, they do not need
the special equipment (or high cost) associated with an
ambulance. However, these patients are often medically
Fragilc‘ unable to use other transportation options,
or will undergo such intensive medical treatment as
to make self-transportation, taxis, or public transir,
unsafe.

There are licerally millions of NEMT rtrips each
year. In Georgia, with an increasing population of
older residents and little public transit (outside of
metro Atlanta), the use of NEMT continues to grow.
Unfortunately, state law provides little in the way of
safety regulation. Some companies employ drivers
who are not properly trained and supervised and,as a
result, vulnerable patients become injured by the very
people who are supposed to be helping them get the
medical attention they need.

In 1974, a federal court held that che state of Texas
was required to provide transportation for Medicaid
recipients so that they could obrain necessary medi-
cal treatment (Smich v. Vowell, 379 F. Supp. 139 (W.D.
Tex. 1974)). Today, Medicaid recipients in all states,
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including Georgia, are entitled to non-emergency medi-
cal transport services when they have no other means
to obtain treatment. In 2012, there were over three
and a half million NEMT trips made in Georgia just
for Medicaid recipients.! Many Medicare Advantage
plans cover non-emergency transport.? Transportation
may also be a covered expense through some Flexible
Spending Accounts and private insurance policies.?
According to a study by the Transit Cooperative
Research Board, providing needed medical transporta-
tion to patients can actually lower healthcare costs by
ensuring patients access to preventative and chronic
medical care.* However, the combination of insufficient
regulation, poor supervision, and lax training can be
harmfulto patients. In addition to typical automobile
accidents, patients being transported for medical care
can suffer injuries when drivers or attendants:
e improperly secure patients in wheelchairs or
stretchers;
e leave patients in vehicles for long periods of time
in heat or cold;
®  fail to properly use chair lifts, or;

e drop patients during loading or unloading.

Non-Emergency Medical
Transport is Big Business

Today, NEMT is a big business. Nationally, thereare
more than 41 million Americans enrolled in Medicaid
(before the current Medicaid expansion) and Medicaid
spends approximarely 1 percent of its budger, or $1 to



1.5 billion, on NEMT.® Georgia is at the center of it all. Logisticare
LLC and Souteastrans, Inc., both based in Arlanta, are two major
brokers (companies that contract with stare and local govern-
ments to coordinate rides for patients) in the NEMT business
world.® Logisticare serves 17 million people in 43 stares and
Washington DC. Southeastrans coordinates more than three
million trips annually in Georgia, Tennessee, Arkansas, and
District of Columbia.”

A quick Google search reveals all sorts of websites dedicated to
getting rich quick through NEMT. The gist of these sites is that
anyone - with lictle training or specialized equipment - can make
money offering non-emergency transportation because the eldetly
population is growing and will continue to grow, and reimburse-
ment rates from insurance providers, including Medicaid, are so
favorable to transportation providers.®

In Georgia alone, in fiscal year 2012, the srate Department of
Community Healch (which manages Medicaid services, includ-
3.6 mil-

lion NEMT trips.” The state contracts with Southeastrans in

ing medical transport for Medicaid recipients) oversaw ?

Atlantaand Northern Georgia, and LogistiCare in the Southern
metro area and the rest of the state, to broker NEMT for Georgia
Medicaid recipients. Southeastrans and Logisticare do not own
or operate their own vehicles, bur sub-contract out to smaller
companies that actually provide the transportation. These two
companies act as quality-control brokers who train and supervise
the actual NEMT providers.

According to the 2010 census, there are over 1,000,000 people
living in Georgia who are age 65 and older, and berween 2000 and
2010, the number of older Georgians grew at a much faster rare
(31 percent) than the overall increase in population in Georgia

(18 percent).'® Georgia will almost certainly continue to see an

increase in its aging population and an attendant increase in the
number of people in Georgia who need NEMT.

While Logisticare and Southeastrans are multimillion dollar
concerns, most NEMT providers are smaller businesses. NEMT
providers may have anywhere from a handful ro hundreds of
employees (mostly drivers employed part-time). These businesses
can be very profitable. Medicaid reimbursement rates can vary
greatly. According to an audit prepared for the state of West
Virginia, which is considering whether to contract with a broker to
provide transit services for Medicaid patients, “costs fora30-mile
round trip for a doctor’s appointment can vary from $14.10 -
the cost of mileage reimbursement if the patient has a friend or
family member drive them to the appointment - to as much as
$72.80 for round-trip fare with a taxi service.”' Costs for rides
in specialized vehicles, like wheelchair or stretcher vans, can be
even higher.'"? Some NEMT providers “moonlight” as private car
services, offering rides to and from airports and hotels. According
to Joel Davis, author of How to Build a Million Dollar Medical

Transportation Company, offering private car services allows

NEMT providers to make more money by using their existing
vehicles during off-hours.

NEMT providers, particularly those who do not work through
brokers, market themselves directly to patients, healthcare pro-
viders, and the general public. In one instance my client was a
patientat a dialysis center and took MARTA to her appointments.
Eventually, the dialysis center (undoubredly aware of their own
potential liability if she were to collapse or fall while leaving the
clinic) informed her she could no longer ride MARTA home,
and thart she should conract an NEMT company. The dialysis
employee gave her the conracr information for a local, private

NEMT company. She called and arranged for transport - the entire

NEMT acgidents are not mere
auto accidents and cannot bgé
litigated as'such. Nor,are they -
a form 6f medical malpractice.
s There ‘are a variety of unusual '
elements - including the
broker relationship; the state

-regulatlons and policies_ai
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transport was paid by her private health insurance. Oftentimes,
in return for referrals like these, NEMT managers offer gift cards
to dialysis center employees and other healthcare administrators
asa“thank you.”

Duty of Care

For legal purposes, most Georgia NEMT companies would
prefer to be treated as ambulance services. In Georgia, ambulance
employees who provide emergency medical services have qualified
immunity (O.C.G.A. § 31-11-8). By definition, NEMT vehicles are
not ambulances because ambulances are specially constructed
vehicles used for emergency transport (O.C.G.A. § 31-11-2). Moreover,
some NEMT companies market themselves to consumers as taxi
cabs, offering to take clients to the beauty salon, DMV, or family
reunion. Vehicles that transport people for hire, including those
that exclusively transport elderly and disabled individuals in non-
emergency vehicles, are considered intrastate moror carriers.

All common carriers in Georgia owe passengers extraordinary
diligence (O.C.G.A. § 46-9-1), and under O.C.G.A. § 46-9-132: “A
carrier of passengers must exercise extraordinary diligence to protect
the lives and persons of his passengers but is not liable for injuries

»3 - 5
For common carriers,

to them after having used such diligence.
extraordinary diligence is defined as “that extreme care and cau-
tion which very prudent and thoughtful persons exercise under
the same or similar circumstances” (O.C.G.A. § 51-1-3; Southern
Stages, Inc. v. Stringer, 437 S.E.2d 315,263 Ga. 641 (1993); Laidlaw
Transit Services, Inc. v. Young, 683 S.E.2d 872, 873, 299 Ga. App.
785 (2009))."*

While srate tort law imposes basic requirements of care on

NEMTs, the state does not impose any substantive requirements on
NEMTs. For example, there are no state laws that require drivers to
ensure that patients are properly seat-belted or otherwise restrained.
The Department of Community Health has its own, internal broker
requirements that govern driver qualificationsand conduct, and set
forth standards for vehicles used to transport Medicaid recipients.

However, these requirements do notapply to all NEMT companies.

Insurance and Registration
Requirements

Lawmakers recently enacred the Georgia Motor Carrier Act of
2012 (O.C.G.A. §40-1-50 et seq). In enacting the law, the Assembly
found thar “for-hire transportation of persons and property are a
privilege that require close regulation and control to protect public
welfare...and provide for consumer protection” (O.C.G.A. § 40-1-51).
The Motor Carrier Act is to be liberally construed. (Id.) Under Ga.
Code Ann. §40-1-112, all motor carriers that transport passengers
must have liability insurance or self-insure to protect passengers and
the public from injuries cause by the motor carrier’s negligence.'s

The Insurance Commission determined the minimum liabilicy
insurance coverage for bodily injury to or death of one personara
mere $100,000, wich roral liability for all injury or death caused in
one loss at $300,000 for a vehicle thart carries less than 12 people,
and $500,000 for a vehicle that carries more than 12 people. The
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While state tort
law imposes basic
requirements of care on
NEMTSs, the state does not
impose any substantive
requirements on NEMTs.
For example, there are no
state laws that require
drivers to ensure that
patients are properly
seat-belted or otherwise
restrained.

minimum liability insurance for property damage is $50,000 (Ga
Comp. R. & Regs. 515-16-11-.03). Contracts to limit the liability of
motor carriers for acts of negligence or intentional acts are void and
unenforceable (O.C.G.A. § 40-1-113).

When NEMTs do not carry adequate insurance, or when an
NEMT company uses a personal auto liability insurance policy
that excludes coverage when the vehicle is used for hire, the injured
patient may have no recourse. In one instance a Mississippi based
NEMT company and driver, traveling underan automobile insurance
policy thatexcluded coverage of use of the vehicle for hire, caused an
accidentallegedly resultingina parient’s deach. The court concluded
thar the insurance coverage excluded the NEMT use of the vehicle
and therefore the insurance company was not required to defend or
indemnify the driver (or the broker) (State Farm Mut. Auto. Ins. Co.
v. Mosley, Civil Action No. 1:12-CV-75-SA-DAS, 2013 WL 1294089
(N.D. Miss. March 26, 2013)).

Motor carrier requirements, such as insurance minimums, do

not apply to a motor vehicle “operated not for profit with a capac-
ity of 15 persons or less when they are used exclusively to transport
elderly and disabled passengers..[E]lderly and disabled passengers
are defined as individuals over the age of 60 years or who, by reason
of illness, injury, age, congeniral malfunction, or other permanent
or temporary incapacity or disability, are unable to utilize mass
transportation facilities as effectively as persons who are not so
affected” (O.C.G.A. § 40-1-100). Because the exception requires that
the vehicle be (1) operated not-for-profit and (2) exclusively trans-
port elderly and disabled passengers, this exception will not apply
to most NEMTs which are operated for profit and which transport
other individuals.

Under Georgia law, Federal Motor Carrier Safety Rules apply ro
all mortor carriers (Ga Comp. R. & Regs. 515-16-4-.01). These rules
mandate, among other requirements, drug and alcohol resting,
accident reporring, and hours of service limits on drivers. In theory,
NEMTs are moror carriers and are therefore covered by the federal



rules under Georgia law, but it is not clear if the Department of
Public Safety (or any other public agency) is enforcing these rules
against NEMTs.

The Georgia Department of Public Safety does regulare the
registration of NEMTs. Ifyou intend ro exclusively transportelderly
and disabled individuals in non-emergency vehicles, all you need is
aGeorgia UCR (Unified Carrier Registration) from the Department
of Revenue.' This is merely a document filed with the Department
of Revenue that indicates the number of vehicles a person owns and

proves that the company has paid the applicable fee.'”

Who is Driving the Van?
What standards apply to NEMT drivers, owners, operators
and brokers? These companies transport our elderly, infirm, and
medically-fragile friends and family who are unable ro use public
transit or other transportation options. In Georgia, there are no
state laws that govern who may serve as an NEMT driver. While
some companies have their own, internal regularions, nor all do.
The Georgia Department of Community Healch’s Non-Emergency
Transportation Broker Services Program Requirements (“Broker
Requirements”) impose faitly rigorous training and supervision
standards on drivers and attendants.'®* However, these standards
only operate for companies that sub-contract with Southeastrans
or Logisticare to drive Medicaid patients. For other companies,
there may be almost no standards in place.
According to the Broker Requirements, the broker is responsible
for assuring that “cransportation providers [subcontracrors] meet
health and safety standards for vehicle maintenance, operation, and
inspection; driver qualificarions and training; member problem/
complaint resolurion; and the delivery of courteous, safe, and timely
transportation services” (Broker Requirements, section 100.5.).
Drivers must:
®  beoverage2l
®  have no convictions for drug crimes, sex crimes, or crimes of
violence

®  have no felony conviction in the past five years (unless the
driver has been given a satisfactory review the Department of
Community Health)

®  have not had their drivers license suspended in the past five
years, and

e notabuse drugs oralcohol.”

Drivers who are ticketed and convicted of two moving violations
oraccidents while on the job must be removed (Broker Requirements,
section 300.12). Drivers and attendants must undergo firstaid and
safety training. Brokers must all maintain driver records, including
the results of criminal background checks, Georgia State Patrol
driving record, and firstaid training records (Broker Requirements,
section 300.13 & 400.6).

The state broker requirements also govern driver behavior while
on the job. For example, drivers and atrendants may not be under
the influence of drugs oralcohol while driving. They may not smoke,
eat ordrink anything while in the vehicle, while assisting a patient,
or while with a patient. Drivers may not write, send, or read text

messages while driving or use their cell phones except to talk to
dispatch or in an emergency. Drivers must assist patients in get-
ting out of the vehicle and make cerrain that they arrive at their
destination, and are also responsible for ensuring that patients are
properly secured in the vehicle (Broker Requirements, section 300.5).

However, outside of the companies with broker agreements, there
islittle in the way of policies regarding supervision and training and,
even when policies are in effect, they may not be followed. A promi-
nent Georgia NEMT company with over 300 employees admitted,
under oath, that (1) there were no written safety policies thatapplied
to employees and (2) no policies in place regarding wheelchair use.
One of the company drivers had criminal convictions for domestic
violence and check fraud. Although company policy required post-
accident drug testing, none was done.

Many non-emergency medical transport companies prefer to
hire emergency medical technicians (EMTs). Whatare the standards
for EMTs? In Georgia, Basic EMT certification requires a training
course, criminal background check, processing fee, and proofthar
theapplicantisalegal US resident. One cannot have been convicted
of a felony, a violent crime, or a crime of moral turpitude. The
Department can also deny an EMT license to any person who has
been convicted of driving under the influence or possession of a
controlled substance (Ga. Comp. R. & Regs. r. 511-9-2-.12).

Ultimately, with only the slightest bit of effort, practically any-
one with a driver’s license can operate a NEMT as long as they can
passadrugrestand havea clean criminal record. Even some people
with criminal records are hired as drivers, and drug testing does
notalways occur. Most jobs are part-time and pay slightly above the
minimum wage. Training and supervision varies widely, despite the
special needs of the patients being served.

There areassociations that provide “certifications” in NEMT, but
itisunclear if the certification standards require any training or rigor
beyond paying fees. For example, the United Medical Transportation
Providers Group offers “certifications” in safety trainingand letters
of endorsement. However, certification is available to any NEMT

provider who has attended a seminar or studied a DVD series.?

Insurance Companies and Brokers

Under Georgia’s directaction statute, motor carriersare required
to maintain insurance, and both the motor carrierand its insurance
company can named as defendants (O.C.G.A. § 40-1-112, former
§ 46-7-12). However, when the NEMT company is underinsured,
liability may include the broker who contracted with the NEMT
company originally. This issue, regarding NEMT broker liability,
is not yet resolved in Georgia (or elsewhere). However, because bro-
kers manage and oversee subcontractors, they may be considered
as sharing liability for the NEMT negligent actions. There are no
cases on point that consider NEMT broker liability.

Broker arrangements in other industries have been considered
by the courts. For example, courts considering whether transporrta-
tion brokers are liable for damages caused by drivers with whom
they have conrtracted to deliver goods have looked at whether
the relationship berween the brokers and the drivers is one of
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The Department of Community Health has its own,
internal broker requirements that govern driver
qualifications and conduct, and set forth standards for
vehicles used to transport Medicaid recipients. However,
these requirements do not apply to all NEMT companies.

independent contractors or master-agent (Tartaglione v. Shaw’s
Exp.,Inc.,790 F.Supp. 438 (S.D.N.Y. 1992); W.D. King v. Young, 107
So.2d 751, 753 (Fla. App.1958)).

Under Georgia law, “[a]n employer generally is not responsible

for torts committed by his employee when the employee exercises
an independent business and in it is not subject to the immediate
direction and control of the employer” (O.C.G.A. § 51-2-4).
In determining whether the relationship of parties undera
contract for performance of labor is that of employer and
servant or that of employerand independent contractor, the
chief test lies in whether the contract gives, or the employer
assumes, the right to control the time, manner,and method
of executing the work as distinguished from the right merely
to require certain definite results in conformity to the con-
tract. Where the contract of employment clearly denominates
the other partyasan independent contractor, that [descrip-
tion of the] relationship is presumed to be true unless the
evidence shows that the employer assumed such control.
On the other hand, where the contract specifies thar the
employee’s status shall be that of independent contractor
burat the same time provides that he shall be subject to any
rules or policies of the employer which may be adopred in
the future, no such presumprion arises.
(Rossv. Ninety-Two West, Ltd., 201 Ga.App. 887,891-892(3), 412
S.E.2d 876 (1991) (citations and punctuation omitted). Georgia

courts have generally concluded that truck drivers are not employ-
ees of transportation brokers and, therefore, brokers are notliable
for damages caused by a driver’s negligence (See, e.g., McLaine v.
McLeod, 291 Ga.App. 335,661 S.E.2d 695 (2008)).

However, even where no agency relationship exists, brokers may
be liable for damages when a broker negligently hires a company
who has previously engaged in unsafe drivingand the broker is, or
should have been, aware of the company’s record (McLaine, supra,
291 Ga.App. at p. 341-342). In Georgia, NEMT companies provide

transportation through broker agreements which are governed
by the Georgia Department of Community Health. Brokers are
required to ensure that drivers meet certain substantive safety
standards,and are required to maintain the driver’s driving records.
Under these circumstances, broker liability - eicher due toan agency
relationsh ip, ordue to negligent hiri ngand training - may be easier
to establish than in the commercial trucking arena, where brokers
are typically more hands-off. For example, in McLaine, a truck
driver, who was drunk, killed two people while transporting cargo
undera brokeragreement, and the court concluded thar the driver
and the broker were independent contractors. The driver had four
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previous convictions for driving under the influence. In reject-
ing the plaintiffs negligent hiring claim, the court noted that
the driver had not had any incidents while hauling cargo under
the brokerage contract and that - unlike the trucking company
that employed the driver - the broker had no access to the truck
driver’s driving records. (Id). In contrast, under the Georgia Broker
Requirements, brokers are required to mainrain the results of
driver’s criminal background and driving record checks.

In Berry v. State Through Dept. of Health and Human
Resources, 637 So.2d 412 (La. 1994), the Supreme Courrt of
Louisiana held the state, which oversaw the provision of non-

emergency medical transportation services to Medicaid recipients,
not liable when a patient became injured due to driver negligence
and failed to maintain the minimum insurance required by the
state.

Under O.C.G.A. § 40-1-100 (former § 46-1-1),a “motor carrier”
1s any person “owning, controlling, operating, or managing any
motor vehicle...used in the business of transporting for hire per-
sons...over any public highway in this state.” Read liberally, this
definition describes both the broker (who controls and manages)
and the subcontractor (who operates and owns) the NEMT vehicle.
Mortor carriers are held ro the higher strandard of a “common car-
rier” because they are in the business of transporting people for
profit, and that higher standard should apply to both brokers and
subcontractors. According to Southeastrans’ own promotional
materials, “Southeastrans’ Compliance Department is responsible
forensuring thatall subcontracted transportation providers meet

our driver, vehicle, and insurance requirements.”!

Seat Belt Use and Wheelchairs

In many NEMT cases, patients suffer carastrophic injuries in
minor accidents because they are not properly belted. Plainrtiffs
have successfully argued that NEMT companies, at least those
that have broker agreements with the Georgia Department of
Community Health, are ultimartely responsible for properly seat-
belting patients, based on the Broker Requirements. Under section
300.5 of the Broker Requirements, drivers and attendants must
assist patients in getting seated, “including the fastening of the
seat belts and securing of infants and children under age S in
properly-installed child safety seats. Drivers shall confirm, prior
to allowingany vehicle to proceed that wheelchairs and wheelchair
passengers are properly secured and tharall passengersare properly
belted in their seat belts.”

Even if there is evidence that the client was somehow respon-

sible for not wearing a seatbelt, under Georgia law, this is not to



be considered evidence of negligence and cannot be used to reduce
damages (0.C.G.A. § 40-8-76.1).

Oftentimes patients are injured when they are not properly
secured in their wheelchairs, whether in or out of the vehicle. Under
the Broker Requirements, drivers are responsible for properly secur-
ing patients in their wheelchairs (See section 300.5 of the Broker
Requirements). Drivers who fail more than once to properly secure
a patient in his or her wheelchair must be removed from service
until retrained on the issue. Drivers must also provide support
and oral directions to patients who need to use the wheelchair lift
to enter and exit the vehicle. (Id). It seems clear from the Broker
Requirements that NEMT drivers, rather than patients, are respon-

sible for ensuring that wheelchairs are properly secured.

Conclusion

NEMT accidents are not mere auto accidents and cannot be
litigared as such. Nor are they a form of medical malpracrice.
There are a variety of unusual elements - including the broker
relationship, the state regulations and policies, and the special
needs of many of the patients being transported - that set these
accidents apart. Unfortunately, given the rapid growth of the
NEMT industry and the lax regulatory environmentin place‘ we
will continue to see preventable, catastrophic injuries, including
wrongful deaths, involving non-emergency transport vehicles in
Georgia. If you are representing a client (or the family of a client)
hurt or killed in such an accident, you need to undersrtand the
law, industry, company or companies, and the driver responsible
for the accident. I urge you to find out more about the NEMT
and the risk it can pose to the elderlyand infirm Georgians who
depend on non-emergency transportation to get the medical
care they need. @

Author Bio: Aaron P. Marks is a catastrophic injury and wrong-
ful death attorney practicing in Decatur, Georgia. Mr. Marks
frequently litigates with NEMT companies, and can be reached
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Service Training, Spill Kit Training, Proper Lifting Techniques, Wheelchair
Securement, and Driver Orientation.”

Logisticare has similar Transportation Provider Requirement for its sub-con-
tractors, available online at heep://www.logisticare.com/provider-requirements.
php (visited Jan. 21, 2014).

20 The United Medical Transportation Providers Group is and advocacy and

educational organization for NEMT providers. Information about the group’s

certification process can be found on the group’s websire, hrep://www.umepg.

org/umtpg-benefits/umepg-certification/ (visited Jan. 14, 2014).

Southeastrans, Regulatory Compliance, available online at heep://www.south-

eastrans.com/transportation-management-solutions/regulatory-compliance.

heml (visited Jan. 21, 2014).
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